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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 

Sessions Case No. 258 of 2015 
U/s  302 of IPC 

 
GR Case No. 696 of 2009.  

 
     State  
- Versus – 

 
1.Md. Jalaluddin, 
S/O Late Jahuruddin 
Vill- Bhojkhowa Chapori, 
PS – Tezpur, 
Dist. Sonitpur (Assam)   ……….…….. Accused person . 

 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
Appearance: 
 
For the State                   :     Sri H.P Sedai, P.P. 
  
For the accused               :    Sri B. Borthakur, Advocate. 
   
 
Date of framing of charge  :    27-08-2015 
 
Date of evidence              :    18-11-2015,  17-03-2016, 
                                          16-05-2015,  04-06-2016, 
                                          & 24-08-2016. 
                
Date of recording of 
313 Cr.P.C                        :      30-08-2016 
 
Date of Argument              :      01-09- 2016 & 05-09-2016 
 
Date of Judgment                  :       05-09- 2016 
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1.   In this case accused Md. Jalaluddin is put for trial for allegation 

of charges u/s 302 of the IPC.  

 

2.   The prosecution case, according to the FIR, in brief is that on 

or about 4 P.M. of 23-04-2009, the informant came to know from the local 

police station that informant’s married sister and the mother of four children 

Ambhia Khatoon was murdered by somebody. At the morning time, the 

informant’s arrive, he came to know that on the previous day accused along 

with informant’s sister went to his relatives at Amolapam after taking her 

(informant’s sister). Local people noticed while the accused with his wife 

(deceased) went to the house of Suraj Ali, at about 2 p.m. they were 

quarrelling each other at the road. As a result, accused killed his wife by 

means of an axe. Hence,  this prosecution case.  The ejahar was filed by the 

informant Md. Abdul Gafur on 24-04-2009 before the I/C of Borghat Police 

Out Post under Tezpur station.          

 

3.   On receipt of the aforementioned FIR, the Incharge of Borghat 

Police Out post registered the case vide Borghat OP GDE No. 535 dated 24-

04-2009  and forwarded the same to O/C Tezpur Police Station for registering 

a case under proper sections of law and ASI Dandadhar Kumar was entrusted 

for investigation. Accordingly, on receipt of the FIR, the Officer-In-Charge of 

Tezpur Police Station registered Tezpur P.S. Case No. 355/09 u/s 302 of IPC 

vide GDE No. 1367 dated 24-04-2009. After completion of usual investigation, 

the O/C Tezpur Police Station filed charge sheet vide charge sheet No.  237 

dated 30-06-2009 u/s 302 of IPC against the accused Md. Jalaluddin and sent 

up for trial.  

4.  On being appeared the accused person before this Court, my 

learned predecessor-in-Court, after hearing both parties, framed charge u/s 

 
J   U  D  G  M  E  N  T 

 



3 

302 of the IPC against the accused Md. Jalaluddin. Particulars of the charge 

were read over, explained to the accused to which he pleaded not guilty and 

claimed to be tried.  

5.    To substantiate the case prosecution examined as many as 

seven numbers of witnesses. Statement of the accused is recorded u/s 313 

Cr.P.C. All the allegations made against the accused and the evidence appears 

against the accused are put before him for his explanation where he denied 

the allegation and declined to adduce defence evidence.  

   

6.   I have also heard the argument put forward by the learned 

counsels of both sides.   

7.  The point for decision in this case is that - 

(1) “Whether the accused on or about 2 p.m. of    

23-04-2009 on the road infront of the house of 

Suruj Ali of Amolapam under Tezpur Police 

station committed murder by intentionally or 

knowingly causing the death of his wife Ambhia 

Khatoon, with an axe and thereby committed an 

offence punishable under section 302  of the 

IPC?   

 

Reasons, Decisions and reason for decision. 

8.  To arrive at the judicial decision, let me appreciate the 

evidence on record. 

9.  PW 1 Dr. Munim Ch. Pujari, the M.O. stated that on 24-04-

2009 he was working as Sr. Medical & Health Officer at Kanaklata Civil 

Hospital, Tezpur and on that day he performed post-mortem examination at 

about 11.45 a.m. on the deadbody of Ambia Khatoon, female, 32 years, W/O 

Md. Jalaluddin of  village  Bhojkhowa Chapori, PS Tezpur, in reference to 
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Borghat Out Post GDE No. 519 dated 23-04-2009 (Tezpur PS Case No. 

355/2009) u/s 302 of IPC, on being escorted and identified by Constable 482 

Nabin Baishya and relatives Asimuddin and Rafiqul Islam and found the 

following: 

External appearance. 

               Rigor mortis present. Transversely placed sharp cut across the 

middle of the right ear upto the pinna. Bruises over right epigastrium.   

Examination of thorax : 

  Fracture right 10th rib infront.  

Examination of abdomen: 

  Bruises over right epigastrium and Collection of blood in 

mouth. 

Cranium and spinal Cord:  

1. Lacerated 1” x ½” x ½”, one injury on left temporal region 

placed transversely with hematoma deep to the injury. 

2. Sharp cut  5’ x ½” x deep into skull bone with fracture of 

the skull bone involving right temporal, right parietal 

placed vertically upwards with tear of all membrane of 

brain deep to the injury with blood clot in right parietal 

region with laceration of parietal and temporal lobe of 

brain in right side.    

   Uterus – normal size and menstrual bleeding  present.  

  Fracture of mandible infront below the right incisor tooth. 

   Injuries described are ante mortem in nature. Other organs 

are healthy.  

  The Doctor opined that the person died due to haemorrhage 

and shock as a result of the injuries sustained.            

    Ext. 1 is the Post-mortem report and Ext. 1(1) is his signature 

and Ext. 1(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which he knew.     



5 

10.   PW 2 Md. Suraj Ali who was declared hostile by the 

prosecution. The un-hostile portion of his evidence is that accused is his 

brother-in-law. Deceased Ambia Khatoon was also known to him. Her 

maternal house was at Dalgaon. She was married to Jalaluddin. At the time 

of her marriage with Jalaluddin she was a mother of four children. Three days 

before the incident Jalaluddin came to his house. On the day of the incident, 

he went to cast vote and after returning from the voting counter at about 2 

p.m. he saw police infront of his house. There he saw deadbody of Ambia 

Khatoon with injuries on her head. There was blood in the injury.      

     

11.  PW 3 Anowar Hussain also turned hostile. The un-hostile 

portion of his evidence is that he does not know the accused. He also do not 

know the deceased. The incident occurred at the time of election in the year, 

2009. On the day of the incident he saw a dead body of the wife of the 

accused lying on the road near the house of Suraj Ali. When he came he  saw 

police in front of the house of Suraj Ali. He do not know how to write in 

English. He used to sign in Assamese language. He has not signed on the 

seizure memo shown to him. He has not seen the accused in front of the 

house of Suraj Ali. His house is in the same village where the house of Suraj 

Ali is situated.      

 

12.    PW 4 Md. Assimuddin who was also declared hostile by the 

prosecution. The un-hostile portion of his evidence is that the incident 

occurred at the time of election about 6 years ago. On the day of the 

incident, he went to cast vote. There was hue and cry in the voting centre 

that some lady has been murdered at Amolapam village. Thereafter, he came 

to that place. Many people assembled there. Police came and took his 

signature. He heard that the woman was killed by her husband. The house, 

in front of this incident occurred, is the house of Suruj Ali.  
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13.    PW 5 Diluar Hussain also declared hostile by the prosecution.  

The un-hostile portion of his evidence is that he knows the accused 

Jamaluddin but did not know deceased Ambia Khatoon. The incident occurred 

at the time of election about 5 years ago. He also know the earlier wife of the 

accused. On the date of incident he went to cast vote in Napam ME School. 

Ext. 2 (2) and 3(2) are his signatures. When police brought the dead body of 

a lady to Civil Hospital I also went to the hospital.  

  

14.    PW 6 Md. Abdul Gafur stated before the court that  the 

accused is his brother in law. His wife Ambia was his sister. About 5/6 years 

ago the occurrence took place. In fact Ambia was given in marriage to the 

elder brother of the accused and when he died Ambia married the present 

accused and at that time Ambia had four children. At the relevant time, 

Borghat OP had informed Dolgaon Police station that the accused had 

committed murder of Ambia and accordingly, Dolgaon Police station informed 

him about the said fact. He came to the house of the accused immediately 

and lodged an ejahar before the police. He had put thumb impression on the 

ejahar.   

  In the cross-examination he admitted that about 3 months 

prior to the incident, Ambia had visited his house. On the day of occurrence, 

there was an election of Panchayat and they were present at the polling 

booth.      

 

15.  PW 7 Sri Dandadhar Kumar, the I.O. of this case, has stated 

that  On 23-04-2009  he was posted at Borghat Police Out Post under Tezpur 

Police station as ASI/IC and on that day, at about 1.45 p.m. he got 

information from one anonymous call received stating that one miscreant had 

killed his wife. Accordingly, he made GD Entry being No. 519 dt. 23-04-2009, 

at about 1.45 p.m. During investigation, he visited the place of occurrence 

i.e. the house of Suruj Ali of Amolapam along with my staff. He prepared 
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sketch map. Ext.4 is the sketch map and Ext. 4(1) is his signature. He found 

the deadbody of Ambia Begum lying on the road with injuries on her head in 

a smear with blood.  

  The local villagers apprehended the accused namely, Md. Jalaluddin 

and then he took custody of the accused person. He also conducted inquest 

over the deadbody of deceased Ambia Begum on being identified by witness 

Suruj Ali. Ext. 3 is the inquest report and Ext. 3(3) is his signature. He also 

forwarded the deadbody to the KCH, Tezpur for conducting the post mortem 

examination vide deadbody challan Ext. 5 and Ext. 5(1) is his signature. He 

recorded the statement of the accused and the accused confessed that he 

killed the deceased with an axe. The said axe was seized as shown by the 

accused and he himself hand over the said axe to him. Ext. 2 is the seizurelist 

said axe and Ext. 2(3) is his signature. Material Ext. 1 is the said seized axe 

by which the accused assaulted the deceased. Thereafter, he has recorded 

the statement of witnesses including the seizure witnesses.   

 On 24- 04-2009 an ejahar was received by the then I/C of Borghat 

Police Out Post, Abul Kalam Azad from one Abdul Gafur, S/O Ibrahim Ali of 

Ghiladhari, PS Dalgaon and the said ejahar has been forwarded to Tezpur PS 

and made Borghat Out Post GD Entry No. 535 dt. 24-04-2009 for registering 

a case and O/C Tezpur PS Inspector Abul Hussain registered a case being 

Tezpur PS Case No. 355/09 u/s 302 of the IPC and endorsed him for 

investigation of this case. Ext. 6 is the FIR and Ext.6(1) is the signature of I/C 

of Abul Kalam Azad and Ext. 6(2) is the signature of Md. Abul Hussain, O/C of 

Tezpur PS.  

 He has also forwarded the accused to the court on 25-04-2009. He 

has also collected the post mortem report. After completion of preliminary 

investigation, he handed over the case diary to I/C Borghat Police Out Post, 

Abul Kalam Azad on 20-06-2009.   

 Lateron on the basis of investigation conducted by him, I/C Borghat 

Police Out Post, Abul Kalam Azad submitted the charge sheet against the 
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accused Jalaluddin u/s 302 of the IPC. Ext. 7 is the charge sheet and Ext. 

7(1) is the signature of I/C Borghat Police Out Post, Abul Kalam Azad, which 

is known to me.  

 Witness Suraj Ali stated before him while recording his statement u/s 

161 Cr.P.C. that at the relevant time after about two hours of altercation on 

the way to deceased’s home from his home in the board day light accused 

assaulted his wife Ambia Khatoon, as a result she died.  

 

  Ext. 8 is the case diary of GR Case No. 696/09 (Sessions Case No. 

258/15) and Ext. 8(1) is the statement of Suraj Ali and Ext.8(2) is his 

signature.  

 Witness Snowar Hussain (PW 3) stated before him that while 

recording his statement u/s 164 Cr.P.C. that on or about 11.30 a.m. on 23-

04-2009 while the deceased Ambia Khatoon came from Bhojkhowa an 

altercation took place in between the accused and the victim for about two 

hours and at about 1.30 p.m. accused by bringing an axe from his house 

assaulted Ambia Khatoom by means of an axe, as a result, Ambia Khatoon 

died.    

 Ext. 8(3) is the statement of Anowar Hussain (PW 3)  and Ext. 8(4) is 

his signature. 

 Witness Md. Assimuddin (PW 4) stated before him that while 

recording his statement u/s 161 Cr.P.C. that “I have seen the accused 

arrested by the police. The   accused confessed his guilt before police in my 

presence, police seized the weapon of assault from crime scene on being 

shown by the accused Md. Jalaluddin.” 

  Ext. 8(5) is the statement of Md. Assimuddin and Ext. 8(6) is his 

signature. 

  PW 5 Md. Diluar Hussain while recording his statement u/s 161 

Cr.P.C. that “  after about two years of marriage of the accused with the 

deceased they lead a peaceful married life. On or about one month ago, the 
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victim Ambia Khatoon due to their domestic quarrel take shelter in their 

home. On 23-04-2009 at about 11.30 a.m. while Ambia Khatoon returned 

from Bhojkhowa towards his house, met the accused, again an altercation 

took place in between them, Thereafter, accused took an axe and assaulted 

his wife as a result she died. After about 20 minutes police arrived at the 

place of occurrence etc. but that hostile statement is not found corroboration 

with statement of any other witnesses.” 

 Ext. 8(7) is the statement of Md. Diluwar Hussain and Ext. 8(8) is his 

signature.       

  

16.  These much is the evidence of the prosecution.  

 

17.  The learned counsel for the accused submitted that there is no 

any eye witnesses to the occurrence neither any direct evidence to implicate 

the accused. Besides, there is no any circumstance to infer the accused 

involving in this case. There is no any chain of circumstances to implicate the 

accused in killing of the deceased. That apart it is interesting to note that out 

of seven numbers of witnesses, four are declared hostile by the prosecution. 

Remaining witnesses PW 1 i.e. the doctor who conducted post mortem upon 

the dead body of the deceased, PW 6 Abdul Gafur and the I.O. (PW 7). But 

the PW 6 stated nothing about the incident. He stated that the victim was 

given in marriage to the elder brother of the accused and when he died, 

Ambia married the present accused and at that time Ambia had four children. 

At the relevant time, Borghat OP had informed Dolgaon Police station that the 

accused had committed murder of Ambia and accordingly, Dolgaon Police 

station informed him about the said fact. He came to the house of the 

accused immediately and lodged an ejahar before the police. So, the 

complainant did not implicate the accused in the alleged charge. Besides, 

there is no any other evidence which are corroborated with the hostile 

statement of the witnesses. As such, the accused is entitled to get acquittal.  
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18.  On the other hand, learned Public prosecutor submitted to 

convict the accused in the alleged charge as because the evidence of the 

prosecution admits to the case against the accused.  

19.   Keeping in mind the rival submissions advanced by learned 

counsel for both the parties, I am going to dispose of the case as follows. 

20.  It is true that in the present case, PWs 2, 3, 4 and 5 turned 

hostile. The unhostile portion of their evidence no way supported the 

prosecution case. In fact PW 1 is a Doctor. No doubt after conducting the 

post mortem examination he opined that the person died due to shock and 

hemorrhage as a result of injuries sustained. The informant, PW 6, Md. Abdul 

Gafur, stated simply that accused’s wife who is the victim in the present case, 

was his sister. The occurrence took place about 5/6 years ago, In fact, the 

victim was given in marriage to the elder brother of the accused and when he 

died, Ambia married the present accused and at that time Ambia had four 

children. At the relevant time, Borghat OP had informed Dolgaon Police 

station that the accused had committed murder of Ambia and accordingly, 

Dolgaon Police station informed him about the said fact. He came to the 

house of the accused immediately and lodged an ejahar before the police. So, 

he is not an eye witness neither he gives any clue to the prosecution case 

against the accused in killing his sister.  

 

21.  Now, the question comes whether the hostile potion of the 

aforesaid witnesses i.e. PWs 2,3,4 and 5 can be used to convict the accused. 

 

22.   It has been held in State of Rajasthan Vs. Bhawani 

(2003) 7 SCC 291, where the Hon’ble Supreme Court held that –  

  “The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to cross-examine 

the witnesses, no doubt furnishes no justification for rejecting en block the 

evidence of the witnesses. But the court has at least to be aware that prima 
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facie, a witness who makes different statements at different times, has no 

regard for truth. His evidence has to be read and considered as a whole with 

a view to find out whether any weight should be attached to the same. The 

court should be slow to act on the testimony of such a witness and, normally, 

it should look for corroboration to his evidence. The High Court has accepted 

the testimony of the hostile witnesses as gospel truth for throwing overboard 

the prosecution case which had been fully established by the testimony of 

several eye witnesses, which was unimpeachable character. The approach of 

the High Court in dealing with the case, to say the least, is wholly fallacious.”  

 

23.  In another case i.e. State of Bihar Vs. Laloo Prasad 

Yadav, reported in 2004 (Cr.) 499, it has been held that - 

  “Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called by him, the court used to 

grant it. Here if the public prosecutor had sought permission at the end of the 

chief examination itself, the trial court would have no good reason for 

declining the permission sought for. But the Public Prosecutor is not do so at 

that stage. Be that as it may, if the Public Prosecutor is not prepared to own 

the testimony of the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 of the 

Evidence Act. They very fact that he sought permission of the court soon 

after the end of the cross-examination, was enough to indicate his resolve 

not to own all what the witness said in his evidence. It is again open to the 

Public Prosecutor to tell the court during final consideration that he is not 

inclined to own the evidence of any particular witness in spite of the fact the 

said witness was examined on his side. When such option is available to a 

public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of 

putting cross-question to him.”    
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24.   Coming to the present case, it appears that the informant, PW 

5 who is the brother of the deceased no way supported the prosecution case. 

That apart, there is no any evidence which is corroborated to the hostile 

evidence of any of the prosecution witnesses.  

25.   It has been held in Bhagaban Singh Vs. State of 

Hariyana, reported in 1976 SCR (2) 921 that – 

  “There is no legal bar passed on the testimony of the hostile 

witness if corroborated by other reliable evidence.” 

26.      Again, it has been held in Koli Lakhmanbhai Chanabhai 

Vs. State of Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 

2001 Cr.L.R (SC) 111 that – 

  “Evidence of hostile witness also can be relied upon to the 

extent to which it supports the prosecution version. Evidence of such witness 

cannot be treated as washed off the record. It remains admissible in the trial 

and there is no legal bar to base his conviction upon his testimony if 

corroborated by other reliable evidence. 

  The prosecution version gets further corroboration from 

discovery of Muddamal knife containing human blood group “A”. Further, the 

bush-shirt and baniyan which were put on by the accused at the time of 

incident were having extensive blood stains which were also found containing 

human blood group “A”. 

  Accused was having injury on the thigh as per the evidence of 

the Doctor. As per the medical evidence, the injuries caused to the accused 

mere minor and that because of such injuries, there would not be extensive 

blood-stains on the bush-shirt and baniyan put on by the accused.“ 

 

27.  In the instant case five witnesses, namely, PWs 2, 3 4 and 5 

are turned hostile. They have suppressing the materials facts. They have 

been suggested by the prosecution that due to close relationship with the 

accused they have resiled from their earlier statement made before the police 
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u/s 161 of Cr.P.C. On the other hand, it is not that there are no other person 

resides near the house of the accused and the deceased. The Investigating 

Officer would have atleast recorded the statement of other neighbours. The 

I.O. however was not asked as to why he did not examine the other person 

of the locality, so there is no reason to presume that the witnesses  though 

available was deliberately kept back. Besides that as stated above, the hostile 

portion of evidence is not corroborated by any other evidence in any way. So, 

the evidence of hostile witnesses in the instant case cannot be stated to be a 

reliable and convincing since their evidence are not corroborated by the 

statement of any other witnesses. No doubt PW 2 Suraj Ali stated to police 

that at the relevant time after about two hours of altercation on the way to 

deceased’s home from his home in the board day light accused assaulted his 

wife Ambia Khatoon, as a result she died.  

28.     Similarly, other witness PW 3 also stated before the police that 

on or about 11.30 a.m. on 23-04-2009 while the deceased Ambia Khatoon 

came from Bhojkhowa an altercation took place in between the accused and 

the victim for about two hours and at about 1.30 p.m. accused by bringing an 

axe from his house assaulted Ambia Khatoom by means of an axe, as a 

result, Ambia Khatoon died.  

29.  Similarly, PW 5 Diluar Hussain also stated to police that after 

about two years of marriage of the accused with the deceased they lead a 

peaceful married life. On or about one month ago, the victim Ambia Khatoon 

due to their domestic quarrel take shelter in their home. On 23-04-2009 at 

about 11.30 a.m. while Ambia Khatoon returned from Bhojkhowa towards his 

house, met the accused, again an altercation took place in between them, 

Thereafter, accused took an axe and assaulted his wife as a result she died. 

After about 20 minutes police arrived at the place of occurrence etc. but that 

hostile statement is not found corroboration with statement of any other 

witnesses. It also appears that the statement of the aforesaid is silent that 

any of the said witnesses had seen the incident.   
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30. While appreciating the evidence of witnesses taking into approach, 

whether the evidence of witnesses read as a whole appears to have a ring of 

truth. In the instant case after going through the whole evidence the 

question is found the evidences has some discrepancies, draw back and 

infirmities pointed out not evidence is a whole and after evaluating them to 

find out whether it is general tenure of evidence given by the witnesses. As 

such, after close evaluation of evidence, the evidence is found shaken as to 

render the unworthy to belief.  

31.    In the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove any of the charge leveled against the 

accused beyond any reasonable doubt. Under such circumstance, I am 

bound to hold that the accused is acquitted on benefit of doubt. 

Hence, accused Md. Jalaluddin is acquitted on benefit of doubt and set 

him at liberty forthwith.   

32.   The liability of the bailor is hereby discharged.    

   Send back the GR Case record being No. 696/2009 to the 

learned committal court along with a copy of this order. 

   Given under my Hand and Seal of this Court on this the 

5th    day of September, 2016.       

 

                                                           (A.K. Borah) 
                                     Sessions Judge, 

                                    Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

       (A.K. Borah) 
                  Sessions Judge, 

                                              Sonitpur, Tezpur.                                                              
                                  Typed by me.     

(R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  M.O. Munim ch. Pujari 

  P.W.2  -  Md. Suraj Ali, 

  P.W. 3 -  Anowar Hussain,  

  P.W. 4 -  Md. Asimuddin, 

  P.W. 5 -  Diluar Hussain,  

  P.W. 6 -  Md. Abdul Gafur 

P.W. 7 -  Dandadhar Kumar, I.O. 

  

Prosecution  Exhibit 

  Ext.1   - PM  report 

  Ext.2    - seizure list  

  Ext.3  - Inquest report 

  Ext.4   - sketch map 

  Ext.5  - deadbody challan. 

  Ext.6  - FIR 

  Ext.7  - charge sheet 

  Ext.8  - case diary.  

  

 

 

                                                              ( A.K. Borah ) 
                                                             Sessions Judge , 

                                                            Sonitpur, Tezpur.  


